THE ATTORNEY GENERAL

OF TEXAS

PRICE DANITEL AUSTIN 11, TEXAS

ATTORNEY GQNFRAL

August 7, 1952

Hon. Coke R. Stevenson, Jr. Opinlen No. V-1495

Administrator

Texas Ligquor Control Board Re: Discretionary or

Austin, Texas mandatory character

' of the provisien in

Artiecle 667-21,V.P.C.,
for license cancella-
tion following a
thirty-day suspeasion
of the license.

Dear Sir:

You have requested of this office an inter-
pretation of Artiecles 667-19A and 667-21, Vernmon's
Penal Code, with reference to the authority of the
Texas Liquor Control Board to suspend summarilly a
retail beer dealer's lisense after a dreach of the

. .peace has occurred on the licensed premises, the
hearing thereon, and the c¢cancellatlion or suspenslion
of the license after the hearing. Your questions are
as follews:

"With reference to the foregoing Sec-
tion 21, I respectfully request your opinion
on each of the following questiens:

"1. Whether or not the Administrator
has the discretionary authority to 1ssue a
summary suspension prior to the scheduled
date for hearing a case.

"2. Whether or not the Administrator
has the discretionary authority to summarily
suspend a license for a period less than 30
days.

"3. Whether or not the Administratoer
has the authority to grant a pestponement of
the case, at the request of the licensee, to

.. a date beyond the expiration of the initial
. thirty days' summary suspension.

"%. If your answer to question No. 3 is
in the affirfmative, does the summary suspenslon .
remain in effect until the re-scheduled date of
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hearing, or does 1t expire at the end of
the initial thirty days?

"5. Where a 'breach .of peace' has
occurred on the premises, resulting from
improper supervision by licensee, may the
“Administrator under the provisions of Arti-
cle 667-19A, Vernon's Penal Code, suspend
the license for any period up to sixty days,
in lieu of outright cancellatlon, as men-
tioned in Article 667-21, Vernon's Penal
Code? '

Article 667-21, Vernon's Penal Code, reads
as follows:

"The Board or Administrator shall have
the power and authority to suspend for a
length of time not exceeding thirty (30)

+ days the liecense of any retall beer dealer
upon aseertalning that any aet ceastitut-.
Ang .a breach of the peasce has oecurred upon.
.the premises covered by the license of such
retall dealer or under his control, and at

. the axpiratien of the date to whieh such
. lieense has voon -susponded the -Beard or Ad-

. .ainistrator shall caneel the licease unless
- 1t shall have been shewn to the satisfaction
of the Board or Administrater that the act
was beyond the comtrol of the person holding
the license and did not result from improper

supervision by the licensee of the conduct
of persons permlitted dy him to be on the
lieenged premises or premises under his con-
trol.

At the outset it should be noted that the
above quoted statute authorizes the Texas Liquor Con-
trol Board or its Adminlstrator to take two separate
actions with regard to the cancellation or suspenslion
of a retall beer dealer's license. The firat of these
is a preliminary suspension of the license after it
- has been ascertained that a breach of the peace has
_occurred on the licensed premlses. This initial sus-
. pension period is only temporary, and it may not ex-
.ceed thirty days' duration. The next action author-
ized 18 the permanent disposition of the license. The
license muat be cancelled unless the licensee can show
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that the breach of the peace did not occur because of
improper supervision of the premises. Bearing in mind
these two separate steps, we turn first to your ques-
tions conserning the nature of the initial suspension.

o ‘A license or permlt to sell beer or other
-intexicating liquor is not a property right, but 1is

a personsal privilege which 1is accepted subject to cer-
tain. conditiona set forth in the statute that author-
- 1zes . its issuance. Since a license is a privilege
rather than a right, questions concerning 1ts cancel-

 latien or suspension are properly committed to an ad-

. ministrative agency. Thus, in aceepting his license,
..the retall beer lleensee agrees that the Texas Liquor
.Contrel Beoard shall have the autherity to suspend or
canael his license for any one of & number of causes .
set forth in the statute. Jones v. Marsh, 148 Tex. :
362, .224 S.M. 24 198 (1949); Texas Liquor Centrel Beard
V. O'Fallnn, 189 s.w.2d 885 (Tex.Civ.App. 19%5).

. Article 667-21 supra, provides that the Board
or Administrator "shall have the power and authority teo
- .suspend for a length of time not exceeding thirty (30)
days” a retail beer dealer's license, upon ascertaining
that 2 breaeh of the peace has occurred on the dealer's
. premises. Nelther by express language nor by reasonable
- implication does this statute require that a licensee

. be granted a hearing before this initlial suspension may
be imposed, and we are unable to find such a requirement
“in any other provision of the Liquor Control Act. Sum-
mary action is often deemed necessary in dealing with

 such things as public health and morals, and in the

absence of any express or implied provision to the con-
trary, a statute of this nature contemplates that an
administrative body 1s vested with a summary power.
_Dar Apartmgnt CQ- v. Springer,22 A.24 397 (Bel Sup.
941;.

The language quoted 1n the preceding paragraph
does not 1npose upon the Board a mandatory duty to sus-
‘pend. a dealer's license on the sole basis of the oecur-
rence of the breach of the peace. It merely authorizes
the Board to do so. Nor does it regquire that the sus-
_pension remain in effect for any definite period of time,
80 long as it does not exceed thirty days. It 1s our
oplnion, therefore, that the Texas Liquor Control Board
has the discretionary authority, upon ascertalining that
a2 breach of the peace has occurred on the llicensed prem-
ises of a retall beer dealer, to suspend summarily the
dealer's license for any length of time up to a maximum
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of thirty days, and this autherity may be exercised
prior teo a hearing to determine what further action
is warranted. This answers ycur rirlt and seeond quea-
tiena in the affir-ative. '

.. Artiele 667~21 was enaeted for the purpose

.of . prnviding a specific cause fer the cancellation ef
. a retall beer dealer's licemse. It is net a prosed-
‘ural.statute, and provision for a hearing is made only
by implication. A license should be caneelled "unless
it is shown to the satisfactien of the Board or Admin-
. iatrater that the aect was beyond the control of the
persen holding the license.” Thus the licensee must
be gramted a hearing in order that he may have an op-
portunity to show that the breach of the peace uas not
the result of improper lupirvilien.

The statute 1is zlse ailcnt as to the time

 _at which the hearings must be held, and no provision

 in.made respecting pastponements. Article 667-20,
Yeraon's Penal Code,: vhich deals with cancellation
heariaga gemnerally, merely givas the Beard the power
"to.£1x a _date fer hearing. Hewever, the authoerity

to hold hearings carries with it the power to pre-

' _saribe precedure, in the absemee of any such designa-

~ tion in the statute. 3 Sutherland om 3tatutory Con-

struetion (3rd ed. 1943) 267. Ordinarily the implied
power of the Board or Administrator to preseribe
reasenable procedural steps would include the author-
”1ty to. grant. poatpongnnnts of hoaringa._

.However, Artiele 667-21 provides that "at
the expiration of the date to whieh such license has
been suspended” the license shall be cancelled unless
1t 1is shown that it was beyond the power of the 1li1-

_censee to prevent the breach of the peace. Thils
language clearly_ implieszs that permanent action, either
by way of cancellation or reimstatement of the license,
‘must be taken before. the initial summary suspension
expires. It follows that the hearimg may not be post-
poned. beyend that date. In other words, if the Beard
deems 1t necessary to suspend 2 dealer's lliecense for
‘a_breach of the peace, it must either cancel or re-
instate the licdmse within a maximum of thirty days
_after. it imposes the suspensien. This answers your
third guestion in the negative and renders it unne-~
_cessary to answer your foeurth qucstion.
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. Artiecle 667-19A, Vernon's Penal Code, reads
as follows: :

~ "As to any causes for cancellation of 11~
~ censes herein provided, in lieu of such can-
.. eellation, the Board or Administrator shall
have the discretionary power and authority
. to suspend any such license for a perliod not
. to. exceed sixty (60) days."”

S Artiele 667-21, supra, was enacted in its
present form as a part of House Bill 5, Acts #5th Leg.,
R.S. 1937, eh. 8348, p. 1053. Sectlion 19A, however, was
enacted at a subsequent session of the Legislature. It
was made a part of the Texas Liquor Control Aet by Sen-
ate B1ll 117, Acts #8th Leg., 1943, ¢h. 325, p. 509.
Section 19 of the latter Act reads, in part, as follows:

"Sec. 19. That Article II, Chapter 367,
Acts of the Second Called Session of the 44th
. legianlature, as amended by Article III of Chap-
ter 495, Acts of the Third Called Session of
_ the 44th Legislature, and by Chapter 448, being
.. House Bill KRo. 5, Aets of the Regular Session
of the 45th Legislature, and by Chapter 13, be-
ing Senate Bill No. 20, Acts of the First Called
Session of the 45th Legislature, and by Senate
B1ll No. 414, Acts of the Regular Session of
the 47th Legislature, be further amended bdy
. the addition of new Sections designated as Sec-
tions 5-A, 1G-A, and 19-B, all of which shall
. hereafter read as follows: . . ." -

Thus it is apparent that Seetion 19A was intend-
ed as an amendment to Artiecle II of the Liquor Control
Act as a whole, or Article 567-1 et seq, Vernon's Penal
Code, rather than an addition to any particular sectlion
of the Act.

Article 667-21 provides that "the Board or Ad-
ministrator shall csncel the license”" of a retall beer
licensee Who has permitted a breach of the peace to oc-
cur on his premises. Article 667-19A, however, provides
for a sixt¥~day.suspensian of the license in lleu of can-
cellation "as to any causes of cancellation herein pro-
vided." Since Section 19A is the more recent enactment
and applies to Article II of the Liquor Control Act as
a whole rather than to any one of 1ts sections, 1t im-
pliedly amends Section 21 by adding the sixty-day
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suspension provision as an alternative penalty for viola-
tions. We are of the opinion, therefore, that a retail
beer dealer's license need not be cancelled when it 1s
found that a breach of the peace has occurred on his
premises, but the license may be suspended for a period

- up to slxty days. This answers your fifth question in
the affirmative. :

SUMMARY

Artiecle £67-21, Vernon's Penal Code, au-
. .thaorizes the Texas Liquor Control Board or its
. Administrator to suspend summarily a retail beer
" dealer's license for a peried of thirty days or
less, upon ascertaining that a breach of the
peace has occurred on the licensed premises. A
hearing to determine whether the breach could
have been prevented by the licensee must be held
" before the summary suspension expires. Upon as-
. certaining that the breach of the peace could
have bdsen prevented by the licensee, the Board
or its Administrator is authorized by Article
. 667-19A, Vernon's Penal Code, to suspend the
..license for a2 maximum of sixty days, in lieu of

_eancellation.
APPROVED Yours very truly,
Ned McDaniel PRICE DANIEL
State Affairs Division Attorney General
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